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Before: ALARCÓN, HAWKINS, and THOMAS, Circuit Judges.  

Javier Martinez-Hernandez, a native and citizen of Mexico, petitions for

review of the Board of Immigration Appeals’ (“BIA”) order dismissing his appeal

from an immigration judge’s decision denying his application for cancellation of
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removal.  We have jurisdiction under 8 U.S.C. § 1252.  We review de novo claims

of constitutional violations in immigration proceedings, Ram v. INS, 243 F.3d 510,

516 (9th Cir. 2001), and we vacate and remand.   

Martinez-Hernandez argues that the forfeiture of a unique educational

opportunity by an intellectually gifted United States citizen child amounts to an

exceptional and extremely unusual hardship.  As the BIA has not ruled on whether

a United States citizen child’s special needs in school can present an exceptional

and extremely unusual hardship for the purposes of cancellation of removal, we

remand to the BIA to issue a ruling addressing this issue.  See INS v. Ventura, 537

U.S. 12, 16 (2002) (per curiam) (where the BIA has not yet considered an issue,

the proper course is to remand to allow the Board to consider the issue in the first

instance). 

PETITION FOR REVIEW VACATED and REMANDED.
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